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ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
I.S.B. #6555
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
I.S.B. #9525
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RICHARD HENRY LUNA, JR.,
)
AKA RICHARD HENRY LUNA,
)
RICHARD RUSH,
)
)
Defendant-Appellant.
)
________________________________ )

NO. 44163
CANYON COUNTY
NO. CR 2015-16247
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Richard Henry Luna, Jr., was sentenced to a unified term of ten years, with three
years fixed, following his conviction for felony driving under the influence (“DUI”). He
contends the district court abused its discretion when it imposed this sentence upon him
considering the mitigating factors that exist in this case.
Statement of the Facts and Course of Proceedings
On June 12, 2015, Mr. Luna was driving a vehicle under the influence of alcohol
when he struck a power pole and hit his head on the windshield.
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(Presentence

Investigation Report (“PSI”), p.3; 1/19/16 Tr., p.5, L.21 – p.6, L.2.)

Mr. Luna had

swerved to avoid hitting two cows on the roadway. (PSI, p.3; 1/19/16 Tr., p.5, L.21 –
p.6, L.2.) His blood alcohol content was measured at 0.198. (PSI, pp.3, 50; 1/19/16
Tr., p.6, Ls.3-13.) No one else was injured in the accident. (PSI, p.3.)
Mr. Luna was charged with felony DUI and driving without privileges. (R., pp.2021.) The State filed an Information Part III alleging Mr. Luna was a persistent violator
within the meaning of Idaho Code § 19-2514, having two prior convictions for felony
DUI. (R., pp.35-36.) Mr. Luna entered into an agreement with the State pursuant to
which he agreed to plead guilty to felony DUI, and the State agreed to dismiss the
driving without privileges charge and not to pursue the persistent violator enhancement.
(R., pp.37-39, 42; 1/19/16 Tr., p.5, Ls.8-18.) The district court accepted Mr. Luna’s
guilty plea. (1/19/16 Tr., p.6, Ls.20-21.)
Mr. Luna applied to drug court, but was not accepted. (3/7/16 Tr., p.1, Ls.14-17;
3/28/16 Tr., p.12, L.4.) At sentencing, the State recommended a unified sentence of ten
years, with three years fixed.

(3/28/16 Tr., p.9, Ls.20-21.)

Counsel for Mr. Luna

requested a term of probation or a period of retained jurisdiction. (3/28/16 Tr., p.13,
Ls.3-9.) The district court sentenced Mr. Luna to a unified term of ten years, with three
years fixed, and did not retain jurisdiction. (3/28/16 Tr., p.15, L.17 – p.16, L.1.) The
judgment and commitment was entered on March 28, 2016. (R., pp.55-56.) Mr. Luna
filed a timely notice of appeal on May 3, 2016. (R., pp.65-67.)
ISSUE
Did the district court abuse its discretion when it imposed upon Mr. Luna a unified
sentence of ten years, with three years fixed, in light of the mitigating factors that exist in
this case?
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ARGUMENT
The District Court Abused Its Discretion When It Imposed Upon Mr. Luna A Unified
Sentence Of Ten Years, With Three Years Fixed, In Light Of The Mitigating Factors
That Exist In This Case
Mr. Luna asserts that, given any view of the facts, his unified sentence of ten
years, with three years fixed, is excessive. Where, as here, the sentence imposed by
the district court is within statutory limits, “the appellant bears the burden of
demonstrating that it is a clear abuse of discretion.” State v. Williams, 151 Idaho 828,
834 (2011) (quoting State v. Windom, 150 Idaho 873, 875 (2011)). “When a trial court
exercises its discretion in sentencing, ‘the most fundamental requirement is
reasonableness.’”

Id. (quoting State v. Hooper, 119 Idaho 606, 608 (1991)).

“A

sentence is reasonable if it appears necessary to accomplish the primary objective of
protecting society and to achieve any or all of the related goals of deterrence,
rehabilitation or retribution.” Id. (citation omitted). “When reviewing the reasonableness
of a sentence this Court will make an independent examination of the record, ‘having
regard to the nature of the offense, the character of the offender and the protection of
the public interest.’” Id. (quoting State v. Shideler, 103 Idaho 593, 594 (1982)).
The sentence imposed upon Mr. Luna by the district court was not reasonable
considering the nature of his offense, his character and the protection of the public
interest.

The offense of driving under the influence is certainly serious—especially

when committed by a repeat offender—but there are mitigating factors here that should
have resulted in a lesser sentence.

Mr. Luna injured only himself in the accident

resulting in the instant offense, and has never been involved in a driving accident
causing injury to others. (PSI, p.3.)
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Mr. Luna’s first felony DUI was in 2007, and his second felony DUI was in 2013.
(PSI, pp.9-10.) He successfully completed a CAPP rider in 2013, and, until recently,
appeared to be doing better with his alcohol addiction. (PSI, p.10.) Unfortunately, he
experienced a relapse, and recognizes he is an alcoholic in need of treatment. (PSI,
p.17.) Mr. Luna was 37 years old at the time of the instant offense, and lived with his
girlfriend and their three children. (PSI, pp.12-13, 20.) He was receiving disability
benefits as a result of a workplace injury and was devoted to his family. (PSI, pp.14,
85-88.)
Linda Rush submitted a letter to the district court describing Mr. Luna as “an
asset to friends [and] family.”

(PSI, p.85.)

Daniel Scott Taylor submitted a letter

describing Mr. Luna as “a good father to his own children and a responsible, law-abiding
citizen.” (PSI, p.86.) One of Mr. Luna’s children, Amber Luna, submitted a letter to the
district court describing her father as “the best dad, son, brother, uncle, [and] friend”
who is “honest, caring, trustworthy, [and] kind.” (PSI, p.87.) And Mr. Luna’s sister-inlaw, Janet Peltzer, submitted a letter describing Mr. Luna as “actively seeking help” for
his alcohol problem. (PSI, p.88.) Ms. Peltzer wrote:
[Mr. Luna] has always pushed himself forward to achieve his goals that he
has made for himself. I hope that you will consider his awareness,
tenacity, forwarding self-stride, and all of the wonderful changes that he
has made for himself and continues to make. He is a wonderful, caring,
loving father, husband, and friend.
(PSI, p.88.)
The presentence investigator determined Mr. Luna’s LSI score to be 18, meaning
he presents only a moderate risk to reoffend. (PSI, p.19.) The presentence investigator
recommended a period of retained jurisdiction, and this would have been an appropriate
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sentence. (PSI, pp.21-22.) Mr. Luna told the district court at sentencing that his kids
and family need him very much, “[a]nd alcohol is not—it’s not what I need in my life.”
(3/28/16 Tr., p.13, Ls.22-24.) Mr. Luna is in need of substance abuse treatment, not a
period of incarceration. In light of the mitigating factors that exist in this case, and
notwithstanding the aggravating factors, the district court abused its discretion when it
imposed upon Mr. Luna a unified sentence of ten years, with three years fixed, and did
not retain jurisdiction.
CONCLUSION
Mr. Luna requests that the Court reduce his sentence as it deems appropriate or
vacate his sentence and remand to the district court for resentencing, with instructions
that the district court retain jurisdiction.
DATED this 31st day of August, 2016.

___________/s/______________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 31st day of August, 2016, I served a true and
correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a copy
thereof in the U.S. Mail, addressed to:
RICHARD HENRY LUNA JR
INMATE #86272
ISCI
PO BOX 14
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DAVIS F VANDERVELDE
DISTRICT COURT JUDGE
E-MAILED BRIEF
RANDALL S GROVE
CANYON COUNTY PUBLIC DEFENDER
E-MAILED BRIEF
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DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
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___________/s/______________
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